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Syllabus

Class 1 Topic:  Introduction and One Example of Ambiguity (2 hours)
Reading:  Students will review and mark-up the ambiguities they can find in a rather complex contract taken from the U.S. Securities and Exchange Commission's  EDGAR database. 
Clicker Quiz:  At the start of the Class, a clicker quiz will pose 10 multiple-choice questions about each student’s prior experience with contracts to give the professor and the students an understanding of how much experience the students already have in dealing with contracts.
Handouts:  The handouts will be posted on a website or provided in hard copy the day before class and will form the basis for class discussion of one minor type of ambiguity--ambiguity in the title of a contract.  The discussion will focus on how this ambiguity cost the oil company Texaco over U.S. $10 billion in damages.

Class 2 Topic:  Types of Ambiguity, The Serial Comma, Phrasal Adjectives, and Restrictive and Non-Restrictive Clauses (2 hours)
Reading:  Students will review a lecture on the nature of ambiguity.  It describes the different types of ambiguity (semantic, syntactic, and contextual), suggests which type is most important, and demonstrates how the serial comma can reduce two types of syntactic ambiguity (premodification and postmodification ambiguity) in enumerations.  
Clicker Quiz:  At the start of the Class, a clicker quiz of 10 multiple-choice questions will provide immediate, comparative, and anonymous feedback to the students and will help each student assess his or her  understanding of the basic concepts presented in the Reading.
Handouts:  Class discussion will center on the handouts, which contain many examples of phrasal adjectives and restrictive and non-restrictive clauses.  The discussion will include an example of a phrasal adjective from the professor’s practice that puzzled lawyers from around the world and of ambiguity in a restrictive clause that caused the 1833 conviction of Abner Kneeland for blasphemy.
Class 3 Topic:  Ambiguity and the Interpretive Presumptions (Part 1) (2 hours)
Reading:  Students will review a lecture on the presumptions (or “canons”) that judges use to interpret ambiguity in statutes and contracts, such as the presumption of consistent expression, the presumption against tautology, the associated words presumption (noscitur a sociis), the class presumption (ejusdem generis), the presumption of last-antecedent modification, and others.  The lecture explains these presumptions and gives examples of them. 
Clicker Quiz:  Same as Class 2.
Handouts:  Class discussion will center on the handouts.  These introduce and give examples of the concept of “hyponymy,” “superordinate,” and “hyponymic ambiguity” as well as case law precedents showing the application of the associated words presumption and the class presumption.
Class 4 Topic:  Ambiguity and The Interpretive Presumptions (Part 2) (2 hours)
Reading:  Students will review materials that (1) show that many of the interpretive presumptions are widely used throughout the world, (2) analyze the presumption of interpretation against the drafter (contra proferentem), a presumption unique to contract drafting, and (3) describe how postmodification ambiguity in the 1812 bilingual Louisiana Constitution caused a two-year deadlock between the Governor and the Senate. 
Clicker Quiz:  Same  as Class 2.
Handouts:  Class discussion based on the handouts will review examples of contract clauses ( especially those that try to exclude the operation of contra proferentem), examples of miscues, and problems in establishing classes in common-law drafting.
Class 5 Topic:  Avoiding the Interpretive Presumptions in Contract Drafting (2 hours)
Reading:  Students will review two lectures.  The first describes how to avoid ambiguities related to the class presumption and the negative implication presumption (expressio unius).  It answers the following question:  Does the use of a phrase like “including but not limited to,” “such as,” or “among other things” preclude the application of the negative implication presumption?  The second lecture describes what the professor learned about avoiding the class presumption from his experience in negotiating bilingual joint venture contracts in China. 
Clicker Quiz:  Same as Class 2.
Handouts:  Class discussion will focus on how to identify and avoid ambiguity in the words “other” and “otherwise” in drafting.

Class 6 Topic:  Postmodification Ambiguity (2 hours)
Reading:  Students will review a lecture on postmodification ambiguity and its two forms: “alternative modification” and “multiple modification.”  The lecture provides examples from case law, writings by legal scholars, and the author’s practice.  
Clicker Quiz:  Same as in Class 2.
Handouts:  Class discussion will concentrate on postmodification ambiguity and the two contradictory presumptions, the last antecedent rule and the across-the-board rule, that may apply to it.  The handouts give numerous examples from case law on how these presumptions apply to postmodification.
Class 7 Topic:  Premodification Ambiguity (Part 1) and Drafting to Avoid Premodification and Postmodification Ambiguity (2 hours)
Reading:  Students will review materials that introduce the concept of premodification ambiguity and show how to avoid miscues, postmodification ambiguity, and premodification ambiguity in drafting.  Students will also read examples of significant  postmodification ambiguity that will be the subject of class discussion.
Clicker Quiz:  Same as in Class 2.
Handouts:  Class discussion will cover historical examples of postmodification ambiguity:  how it affected the struggle for supremacy between the English kings and Parliament in the middle ages; how it caused the hanging of a distinguished Irishman, Roger Casement, for treason; how it altered the course of World War II; and how it caused a million dollar damages award.  These examples will show what the Chinese language can teach drafters of English documents about postmodification ambiguity.
Class 8 Topic:  Premodification Ambiguity (Part 2) and Ambiguity in the Coordinating Conjunctions (2 hours)
Reading:  Students will review materials that complete the discussion of premodification ambiguity by analyzing adverbial-phrase premodification and the most complex form of premodification, multiple-adjective premodification.  
Clicker Quiz:  Same as in Class 2. 

Handouts:  The handouts will introduce the concept of ambiguity in the coordinating conjunctions “and” and “or.”  The discussion will focus on examples from statutes and contracts that demonstrate the different senses of these words. 
Class 9 Topic:  Ambiguity in Modal Verbs (2 hours)
Reading:  Students will review a lecture that discusses several cases of ambiguity of the words “and” and “or,” the debate over the use of the conjunction “and/or,” De Morgan’s Rules, and drafting suggestions for the use of conjunctions.

Clicker Quiz:  Same as in Class 2.
Handouts:  The handouts introduce the modal verbs used in legal drafting, answering in detail the question: Why is the modal verb “shall” used in statutory and contract drafting and what does it mean?  The lecture describes the historical and stylistic reasons for the current use of “shall” in English-language drafting, drawing examples from current American federal legislation. 
Class 10 Topic:  Definitions and Ambiguity in Time and Numbers (Part 1) (2 hours)
Reading:  Students will review lectures that describe the nature of definitions in statutes and in contracts.  What are the principal functions of definitions?  What are the major problems with definitions?  What are some useful tips for evaluating definitions in legislation and contracts? 
Clicker Quiz:  Same as in Class 2.
Handouts:  The handouts will form the basis for a discussion of ambiguity in the expression of time-related words in contract drafting.  Specifically, the handouts concern words that express time periods, the prepositions accompanying them, and the calculation of time periods in English.

Class 11 Topic:  Ambiguity in Time and Numbers (Part 2) (2 hours)
Reading:  Students will read the U.S. Supreme Court’s opinion in U.S. v. Locke that addresses the question of whether the phrase “prior to December 31” is ambiguous or not.  
Clicker Quiz:  Same as in Class 2.
Handouts:  The handouts will be used to discuss examples of ambiguity in expressing time, the calculation of time periods under American law and under Chinese law, the ambiguity of the expression “as of,” and the ambiguity of the plural in English.

Class 12 Topic:  Ambiguity of Negation and of Reference and of Certain Expressions(2 hours)
Reading:  Students will review a lecture that describes, and suggest how to avoid, the ambiguity that occurs when a “because” clause follows negation.  The lecture also covers ambiguity of reference, including the 1818 piracy case U.S. v. Palmer in which Justice Johnson declared, “these men’s lives may depend upon a comma more or less.”
Clicker Quiz:  Same as in Class 2.
Handouts:  The handouts will be used to discuss the semantic ambiguity of the expressions “provided that,” “indemnify and hold harmless,” and “execution.”  
Class 13 Topic:  Ambiguity of the Word “Law” (2 hours)
Reading:  Students will review a lecture that explains the two different senses of “law,” the “mass-noun sense” and the “count-noun sense.”  It gives many examples from case law and from distinguished legal commentators on the use of “law” in the mass-noun or count-noun sense and answers the question: What are the two most important functions of the word “law” in legislation and contracts?
Clicker Quiz:  Same as in Class 2.
Handouts:  The handouts will be the basis for a discussion on how to avoid ambiguity between the mass-noun sense and count-noun sense of the word “law” generally and also when the word is used in enumerations.
Class 14 Topic:  Miscellaneous Issues of Ambiguity (2 hours)
Reading:  Students will read the opinion in Shelby County State Bank v. Van Diest Supply Company and related e-mail correspondence about the case between the professor and a law student.  The correspondence discusses how the security agreement under dispute in the case raises the issues of semantic, syntactic, and contextual ambiguity as well as the application of contra proferentem. 

Clicker Quiz:  Same as in Class 2.
Handouts:  The handouts will lead to a discussion of the ambiguity of the expressions “due and payable,” “in good standing,” “such,” and the new presumption “reverse ejusdem generis.”
Class 15 Topic:  Review of A Contract for Ambiguity (2 hours)
Reading:  Students will review again the same complex contract that they read for the first class and mark up any ambiguity issues they can identify.  At the beginning of the class, the professor will return to each student that student’s mark-up of the same contract done for the first class so the student can compare his or her performance before taking the course and after completing it.  The reading will also be preparation for the final exam.  
Clicker Quiz:  The clicker quiz will ask the students to answer 10 multiple-choice questions about the course to provide feedback to the professor for improving the course.

Handouts:  Each student’s mark-up of the complex contract will serve as the basis for the final discussion of ambiguity issues.
Exam: Contract Ambiguity Analysis (3 hours)

The exam will be similar to the reading assignment for Class 15.  The task will be to review another complex contract taken from the SEC's EDGAR database, identify the ambiguity issues, explain the ambiguities, and suggest changes assuming that the student is a lawyer representing one of the parties to the contract.
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